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DECI SI ON

This case is before the State Personnel Board (SPB or Board)
for determnation after the Board rejected the attached Proposed
Decision of the Admnistrative Law Judge (ALJ) in the appeal of
Letitia Renee Allen (appellant) from a ten percent reduction in
salary for three nonths as a Program Technician |1 [ Taxpayer
Services] with the Franchise Tax Board (FTB) at Sacranento. As
cause for discipline, appellant was charged with engaging in a
pattern of excessive absenteeism for being absent w thout approved
| eave on a nunber of occasions and for denonstrating bel ow average
pr oducti on.

After a review of the entire record, including the transcript,
exhibits, and the witten argunents of the parties, the Board

adopts the ALJ's Proposed Decision to the extent it is consistent
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with the discussion below W specifically disavow that portion of
the Proposed Decision (pp. 7-8) that discusses the Board's
precedential decision R chard Vasquez Ramrez (1994) SPB Dec. No

94-05 for the reasons that follow
| SSUES
The ALJ's Proposed Decision in this case was rejected to
enable the Board to further clarify the followi ng issues in |ight

of its decision in R chard Vasquez Ramrez (1994) SPB Dec. 94-05:

1. May an enpl oyer discipline an enployee who fails to obtain
proper docunentation of a medically rel ated absence;' and

2. Under what circunstances nmay an enployer discipline an
enpl oyee for inefficiency based on repeated absenteei sm

DI SCUSSI ON

While the ALJ correctly cited Ramrez for the proposition that
an enployer is not precluded from disciplining an enployee who
engages in an intractable pattern of excessive absenteeism we
believe the AL)'s reading of Ramrez as set forth at the bottom of
page 7 and top of page 8 in the attached Proposed Decision was
overly broad.

Failure to Provide Docunentati on As Cause for Discipline

In the attached Proposed Decision, the ALJ found that:

Ramrez provides that an enpl oyee cannot be disciplined
for failing to obtain proper docunentation of a
nmedically related absence. As stated therein, if a
person does not

1 W note that appellant was not charged with failure to obtain
proper docunentation of a nedically-related absence, but rather
failure to conply with FTB' s general attendance restrictions. )]
raise this question only in response to the statenents nade in the
attached Proposed Deci sion.
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report and the enployer knows or has reason to believe that

he/she is sick, the failure to report cannot be cause for

discipline. [If an enployee fails to provide docunentation in
such a case, the enployer's renedy is to not pay sick |eave.

(Proposed Deci sion, pp. 7-8).

A careful reading of Ramrez reveals that its holding is tied
closely to the facts of the case. In Ramrez, the enployee was
charged wth inexcusable absence wthout |eave (AWNL). The
enpl oyee's supervisor testified that she had no doubt that Ramrez
was sick when he called in sick. Moreover, Ramrez was notified

that docunentation was required if he wanted to be paid for sick

| eave: 2 He was not nade aware that failure to provide
substantiation of a nedically rel ated absence could result in cause
for discipline. W noted in Ramrez that:

A different result mght have inured if the Departnent

proved either (1) appellant was not legitimately absent

or (2) that it had notified appellant that his failure

to produce a verification would resul t in a

determnation by the Departnent that he was not

legitimately absent and that as a result, he would be
subject not only to dock, but to discipline. Ramrez at

p. 11, fn. 4.

The Board did not conclude in Ramrez that failure to produce
requested docunentation could never constitute cause for
discipline. Rather, we found that, under the facts of that case
Ramrez was not inexcusably absent wthout |eave for failure to

produce docunentation of his nmedically rel ated absence.

’I'n Tinothy Welch (1992) SPB Dec. No. 92-03 at pages 6 and 7,
we found that a "Departnent can . . . deny authorized | eave when an
enployee fails to provide proof that wuse of sick leave is
justified, under circunstances where a request for such proof is
warrant ed. "
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In the case at bar, appellant was, at all relevant tines, on
notice that failure to abide by FTB s attendance restrictions could
constitute cause for discipline. Accordingly, FTB was within its
right to discipline appellant for failing to conmply wth the
attendance restrictions on the three days in May, June and July for
whi ch appel |l ant was charged wi th i nexcusabl e absence w t hout | eave.

Need for Enpl oyer To Denonstrate the | npact of The Enpl oyee's
Absent eei sm on the Wirk Pl ace

The ALJ also cited Ramrez for the proposition that in order
to charge an enployee with inefficiency for excessive absenteei sm
the enployer nust denonstrate that "the absenteeism had a
substantial adverse inpact on the work place." In Ramrez, the
Board found:

Disability retirement or nedical termnation are the
preferred nmethod of renoving an enpl oyee whose injury or
i1l ness cannot be accommodated and whose absenteeismis
ongoi ng and excessive to the extent it creates an undue
har dshi p.

| f absenteeismis excessive, reasonable acconmodation is
not indicated and the options of nedical termnation or
disability retirement are not appropriate or desired,

the Departnment is not w thout renedy. |In the context of
an adverse action, excessive absence nmay be addressed
under Gover nnent Code 819572, subdi vi si on (c)

i nefficiency.

Unlike nost of the other causes for discipline that
appear in section 19572, inefficiency does not always
require a denonstration of intentional wong doing.
Beari ng in mnd the princi pl es of pr ogr essi ve
di scipline, the departnent may discipline an enpl oyee on
grounds of inefficiency when the enployee' s absence
significantly reduces the enployee's effectiveness and
creates hardship for his or her supervisors or
coworkers. Ramrez at pp. 14-15. (enphasis added)
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In each case, the ALJ nust consider all the circunstances in
determ ni ng whet her the enpl oyee's absenteeismis so excessive that
it conmpromses the enployer's legitimate interest in workplace
efficiency and justifies disciplining the enpl oyee for conduct that
may well be non-volitional. Appellant argues that to discipline an
enpl oyee who utilizes sick leave for legitimate reasons is unjust.

W agree that discipline is not appropriate in cases where the
absenteeism is not truly excessive or has little inpact on the
wor kpl ace. In Ramrez, however, the Board attenpted to strike a
bal ance that accommobdates the legitinmate nedical needs of the
enpl oyee and the needs of the enployer by endorsing the use of
discipline to deal with legitimately caused excessive absenteei sm
only when the enpl oyer can denonstrate that the absenteei smcreates
a reduction in the enployee's effectiveness and a hardship on the
enpl oyer . ?

Wile the Ramrez test of whether the enployee' s absenteei sm
"significantly reduces the enployee's effectiveness and creates
hardship for his or her supervisors and coworkers" may not be that

different fromthe standard in the attached Proposed Deci sion

® |deally, the law should provide a non-disciplinary means of

renoving an enployee in such circunstances as the primary purpose
of discipline, to effect a change in perfornmance or behavior, is
not served where the enployee's absenteeism is truly non-
volitional. Enpl oyers, however, are left with few options for
dealing with this difficult situation-- the nedical term nation
statute (CGovernnent Code section 19253.5) is not easily applied to
situations involving intermttent, but excessive absenteei sm where
| egitimate nedi cal reasons for the absences vary.
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requiring the enployer to denonstrate "substantial adverse inpact,"
we believe that the standard in Ramrez gives the enployer a
clearer idea of the type of inpact necessary to justify
disciplinary action against an enployee based solely on that
enpl oyee's inability to work for nedical reasons. In nost cases of
truly excessive absenteeism an enployer will not have a difficult
time establishing a significant reduction in effectiveness and the
creation of hardship for supervisors and coworkers.

In the instant case, the ALJ found that the Franchise Tax
Board denonstrated that appellant's excessive absenteeism had a
substanti al adverse inpact on the work place. W believe that this
sanme evidence would support a finding that the enpl oyee' s absence
significantly reduced the enployee's effectiveness and created
hardship for his or her supervisors or coworkers.

CONCLUSI ON

For all of the reasons set forth above, the attached Proposed
Deci sion of the Admnistrative Law Judge is adopted to the extent
it is consistent with this decision. The penalty of a ten percent
reduction in salary for three nonths is sustained.

ORDER

Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in this case, it is hereby ORDERED t hat:

1. The ALJ's attached Proposed Decision is adopted to the

extent it is consistent with this Deci sion;
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2. The above-referenced action of the Franchise Tax Board in
reducing appellant's salary as a Program Technician |1 (Taxpayer
Services) by ten percent for three nonths is sustained;

3. This opinion is certified for publication as a Precedenti al
Deci si on (Government Code 8§ 19582.5).

THE STATE PERSONNEL BQARD*
Lorrie Vard, President
R chard Carpenter, Menber
Alice Stoner, Menber
Alfred R Villal obos, Menber

*Vice President Floss Bos was not present when this case was
considered and therefore did not participate in this decision.

| hereby certify that the State Personnel Board made and
adopted the foregoing Decision and Order at its neeting on

March 7, 1995.

WALTER VAUGHN
Wal ter Vaughn, Acting Executive Oficer
St at e Personnel Board
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BEFORE THE STATE PERSONNEL BOARD OF THE STATE OF CALI FORNI A

In the Matter of the Appeal by

LETI TI A RENEE ALLEN Case No. 34351
From 10 percent reduction in
salary for 3 nonths as a Program
Technician Il (Taxpayer Services)
with the Franchi se Tax Board at
Sacr anment o

N N N N N N N N N

PROPOSED DECI SI ON

This matter came on regularly for hearing before
Mary C. Bowman, Adm nistrative Law Judge, State Personnel
Board, on August 10, 1994, at Sacranento, California.

The appellant, Letitia Renee Allen, was present and was
represented by I ona Hughes, Labor Rel ations Representative for
the California State Enpl oyees Associ ati on.

The respondent was represented by Maria DeAngelis, Tax
Counsel for the Franchise Tax Board.

Evi dence havi ng been received and duly consi dered, the
Adm ni strative Law Judge makes the follow ng findings of fact
and Proposed Deci si on:

I

The above 10 percent reduction in salary for 3 nonths
effective January 10, 1994, and appellant's appeal therefrom
conply with the procedural requirenents of the State G vi
Service Act. The appellant waived any jurisdictional

chal | enge pursuant to 18671. 1.
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[

The appellant first worked for the State in 1978 as a
Ofice Assistant | (General), Limted Termw th the Franchise
Tax Board and as a Seasonal Clerk with the Departnent of Mbtor
Vehicles. Effective Novenber 14, 1988, she was appointed to
the position of Tax Program Assistant with the Franchise Tax
Board. Effective Cctober 1, 1991, she was pronoted to Program
Technician Il (Taxpayer Services).

On August 1, 1993, the appellant's salary was reduced
5 percent for 3 nonths for excessive absenteei smand absence
wi t hout approved | eave (AWDL).

11

As cause for this adverse action, the respondent charged
the appellant with engaging in a pattern of excessive
absenteei sm for being absent w thout approved | eave on a
nunber of occasions and for denonstrating bel ow average
pr oducti on.

|V

The appellant works in the Information Center Section of
the Franchi se Tax Board. She is responsible for responding to
taxpayer calls regarding State incone tax questions including
general questions (level 2), revenue questions (level 3) and
corporation questions (level 4). (The questions are
identified by levels of difficulty.) The appellant's years of
service and training nmade her respon-sible for answering calls

at all |evels.
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Li ne agents (including Program Technician I1's) in the
I nformation Center Section are expected to spend approxi mately
6 1/2 to 7 hours of tine each day handling tel ephone inquiries
from menbers of the public. Conputer records and statistics
are kept regarding their |evel of productivity in the
follow ng areas: availability, wap-up tine, idle tineg,
average call length, and average call rate. Pronmpt and
appropriate responses are required of the 270 line agents in
the Information Center Section. Failure to provide pronpt and
appropriate responses generates taxpayer conplaints and a
nunber of avoidable tax errors (such as failure to renove
i nappropriate garni shnents and |iens affecting hone buying and
ot her purchases).

The productivity figures of the section are reviewed
annual ly and used to justify further funding. Consequently,
to the extent an enployee is frequently absent and/or
mai nt ai ns substandard production, the funding for the
positions is reduced accordingly and the other enployees nust
handl e an increased work |l oad for the followng fiscal year

\Y

The parties stipulated to the follow ng facts regarding
the appellant's performance as a Program Technician Il from
May 1993 t hrough Cctober 1993.

For the nonth of May 1993, the appellant was absent for a
total of 19.1 hours, which included 5.1 hours of AWOL. Her

production for May denonstrated that conpared with the
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averages of the section, she needed to inprove the foll ow ng:
availability, wap-up, idle average call |ength and average
call rate.

For June 1993, she was absent for a total of 27.7 hours
whi ch included .7 hours of AWOL. Her production continued to
be bel ow an acceptabl e |evel.

For July 1993, she was absent for 32 hours which included
8 hours on July 1, 1993, for which she was consi dered by the
respondent to be AWOL. (The parties disagreed as to whet her
t he absence was excused.)® Her production continued to be
bel ow an acceptabl e |evel.

For August 1993, she was absent for 22 hours. She
continued to need inprovenent in availability, wap-up, idle
and average call rate.

The appel | ant was denied her Merit Salary Adjustnment on
Septenber 23, 1993, for the stated reasons of an "unacceptable
attendance pattern” which "inpaired [her] overall job
per f or mance. "

For the period June 1, 1993 through Cctober 31, 1993, the
appel l ant was absent for a total of 81.3 hours which included
AWOL.

VI
ABSENCE ON JULY 1, 1993

The appellant admtted she was absent fromwork July 1,
1993, as charged. She disputed the respondent’'s claim

t hat her absence was "unexcused". She was absent on the

“See di scussion at Section VI bel ow
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nmorni ng of July 1, 1993, because she went to court to observe
the sentencing of her brother for a drive-by shooting. During
the afternoon, she stayed hone wth her nother who was upset
by the norning' s proceedings.

The appel l ant did not request or receive prior approval
from her supervisor(s) for her absence on July 1. She was
expected to be in attendance at a five-day training class on
t he new Taxpayer Information (Tl) conputer programfor
Personal Income Tax (PIT) processing. (Her absence occurred
on the fourth day of the training.)

The appellant's first-line supervisor was notified of her
absence by one of the trainers in the class who noticed the
appel l ant's seat was enpty, even though sonmeone had signed in
for the appellant.

When confronted by her supervisor after the incident, the
appellant at first clained she was at the training. However,
after sone discussion she admtted she had not been present at
t he training.

The appellant testified as follows. She notified one of
the trainers the day before that she would be absent. She did
not recall the trainer's nane. She then went to the training
at 8:00 a.m and signed in. After signing in, she left. She
tried unsuccessfully to contact her first-line supervisor
around the noon hour on July 1 and her second-1line supervisor
around 1: 00 p.m She was not sure who answered the calls. It
may have been soneone just passing by. There was no

corroborating evidence.
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The appellant's testinony, on its face, was not credible.
Even if true, it did not excuse her m sconduct.
VI |
APPELLANT" S UNACCEPTABLE PERFORVANCE ( PRODUCTI ON)

The appellant adm tted her poor production but clained
her production was affected by her asthma. The appel | ant
referred to a 1991 letter fromher treating physician
i ndi cating she had asthma. However, the letter she relied on
i ndi cat ed she was capabl e of working a 40 hour week. There
was no ot her evidence proffered of a nmedical condition
affecting the appellant's performance.

The appellant admtted that her performance was al so
af fected by her l|ack of notivation.

The appel l ant's supervisor attributed her poor
performance to her excessive absenteei smwhich often caused
reassi gnment of her work and m ssed training and updates on
new processes. He also attributed it to her |ack of
nmotivation to adequately perform her job.

Wei ghi ng the evidence, the appellant's poor performance
was not mtigated or excused.

VI
EXCESSI VE ABSENTEEI SM

The appellant adm tted her excessive absenteeism The
absent eei smwas charted for her nonthly and she was given
nmont hl y updates regarding her pattern of using every avail able

hour of sick | eave, and then sone. Relying on Gary Bl akel ey

(1993) SPB Dec. No. 93-20 and Steven Richins
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(1994) SPB Dec. No. 94-09, the appellant argued that she could
not be disciplined for the absenteei sm because of the nonthly
written updates.

Rel ying on Richard Vasquez Ramrez (1994) SPB Dec.

No. 94-05, she also argued that she could not be disciplined
for excessive absenteei sm because the absences were approved.
The appellant is incorrect on both counts.

Ri chens, referring to Bl akel ey, provides in relevant
part:

Bl akel ey was never intended to preclude an

enpl oyer fromtaking formal adverse action after

merely docunenting enpl oyee m sconduct or from

counseling or instructing enployees as to the need

for inprovenent. To the extent Bl akel ey can be

construed as precluding such managenent actions, it

i s hereby expressly disapproved.

In this case, the appellant was issued nonthly attendance
and production updates between the first and second action.
Those updates identified her deficiencies and warned her of
the need to correct the deficiencies. They were not a
substitute for discipline. Therefore, the respondent is not
precluded fromtaking disciplinary action for the m sconduct.

Ram rez provides that an enpl oyee cannot be disciplined
for failing to obtain proper docunentation of a nedically
rel ated absence. As stated therein, if a person does not
report and the enployer knows or has reason to believe he/she
is sick, the failure to report cannot be cause for discipline.

I f an enployee fails to provide docunentation in such a case,

the enployer's renedy is to not pay sick
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| eave.

Ram rez does not preclude disciplining an enpl oyee with
an intractable pattern of excessive | eave usage from bei ng
di sciplined for inefficiency and poor performance resulting
fromthat absenteeism According to Ramrez, if absenteei sm
is excessive and there is no denonstrated recurrent nedical
probl em sufficient to support nedical term nation, denotion,
or transfer or disability retirenment and there is no nedically
denonstrated need for reasonabl e accommobdati on, the enpl oyer
may charge the enployee with inefficiency for the absenteei sm
and resul ting poor work performance. (I'n such a case, it
nmust be denonstrated, however, that the absenteei smhad a
substantial adverse inpact on the work place).

The appel | ant was pl aced on attendance restriction in
1988 or 1989. She was given her first adverse action for poor
att endance, absence w thout approved | eave and poor work
performance covering the period fromMy 7, 1992, through
April 1993. This second action covers the period May 1993
t hrough Cct ober 1993. The appell ant has denonstrated a
consistent intractable pattern of | eave abuse which required
her coworkers to take over her duties, which jeopardized the
position financing in the section and which made her actual
service to the public below the production standard provi ded
by other |ine agents.

For the above reasons, the appellant's reliance on

Bl akel ey, Richens, and Ramrez is m splaced and the
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argunments rejected.
| X
OTHER MOTI ONS AND CLAI MS

The appel lant's counsel clained that the respondent acted
prematurely in bring the adverse action of 10 percent
reduction in salary so soon after the 5 percent reduction in
salary and that the appellant should have been given nore tine
to correct her alleged m sconduct. The record shows that the
first action covered the tinme period May 1992 through Apri
1993; and the second action covered the period May 1993
t hrough Qct ober 1993. It al so shows that the appellant was
on attendance restriction for a nunber of years prior to
ei ther action, had received nunerous warnings regarding her
need to correct her m sconduct, after which she continued in
an intractable pattern of absenteeismand | ow productivity.
There is no nerit to appellant's claim

Xk * % %

PURSUANT TO THE FOREGO NG FI NDI NGS OF FACT THE
ADM NI STRATI VE LAW JUDGE MAKES THE FOLLOW NG DETERM NATI ON OF
| SSUES:

The appellant is charged with inefficiency based on her
pattern of excessive absent eei smabuse and her | ow
productivity. She is also charged with being inexcusably
absent without |eave for the followwng: 5.1 hours in My, .7
hours in June, 8 hours in July.

| nefficiency under Governnent code section 19572,

subdi vision (c) generally connotes a continuous failure by
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an enployee to neet a level of productivity set by other

enpl oyees in the sane or simlar position or an enpl oyee's
failure to produce an intended result with a m ni nrum of waste,

expense or unnecessary effort. See Sweeney v. State Personnel

Board (1966) 245 Cal. App. 2d 246 (inefficiency found when
W tnesses testified that others doing same work did nore than

appellant in the sane anount of tine); Bodenschatz v. State

Per sonnel Board (1971) 15 Cal. App.3d 775 (inefficiency found

when court conpared statistical data of appellant's
productivity with other officers performng |ike duties). See

al so the Board's decisions in the matters of Robert Boobar

(1993) SPB Dec. No. 93-21, Ruth M Houseman (1993) SPB Dec.

No. 93-33 and Fortunato Jose (1993) SPB Dec. No. 93-34.

I nefficiency, as discussed at Section VIII above, also is
denonstrated when an enpl oyee i s excessively absent and such
absence adversely affects the functioning of the work pl ace.

In this case the appellant's m sconduct in consistently
failing to neet production as well as her pattern of excessive
absent eei smconstituted cause for discipline as inefficiency,
pursuant to subsection (c) of Governnent Code section 19572.

| nexcusabl e absence without |eave refers, in this case,
to |l eave which was taken w thout prior approval and includes
appel l ant's absence on July 1, 1993. The appellant admtted

she was absent w thout approved |eave on all dates
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charged with the exception of July 1, 1993. The facts
denonstrated that the appellant was, in fact, absent from
training on that date and did not obtain | eave prior to her
absence. The absence was not nedical in nature, nor were the
circunstances of a nature as to denonstrate an energency
variation from her attendance restrictions. Those
restrictions required pre-approval by the supervisor and the
appel l ant was aware of the requirenent. It is, therefore,
determ ned that the AWOL's charged were proved and served as
cause for discipline as inexcusabl e absence w thout | eave,
pursuant to subsection (j) of Governnent Code section 19572.
When performng its constitutional responsibility to
"review disciplinary actions" [Cal.Const. Art. VII, section 3
(a)], the Board is charged with rendering a decision which, in
its judgnment is "just and proper." (Governnment Code section
19582). One aspect of rendering a "just and proper" decision
i nvol ves assuring that the discipline inposed is "just and
proper." The factors to be weighed in determning a "just and

proper" penalty are set forth in Skelly v. State Personnel

Board (1975) 15 Cal.3d 194, as foll ows:

. [We note that the overriding
consideration in these cases is the extent to which
t he enpl oyee's conduct resulted in, or if repeated
is likely toresult in, "harmto the public
service.' (Ctations.) Oher relevant factors
i ncl ude circunstances surroundi ng the m sconduct and
the likelihood of its recurrence. (G tation.)
(Skelly at 217-218.)

In this case the appellant's failure to be present at

work and failure to performher job in an efficient manner
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directly and adversely inpacted the delivery of custoner
service to California taxpayers. Anong the adverse inpacts
noted were that other |line agents were required to assune a

| arger share of the calls each day, sone of her work was
reassigned to others, and taxpayers were not as tinely served.

The circunstances surroundi ng her m sconduct were such
that she was aware of the negative inpact of her m sconduct,
she was continually warned and di scouraged from engaging in
such m sconduct and yet she failed to attenpt to cure it. Her
testinmony regarding the July 1, 1993, incident, in and of
itself, denonstrated her |ack of concern for or notivation to
consider the responsibilities and duties she had assuned as a
public servant.

A strong likelihood of recurrence is denonstrated if a
progressively severe level of discipline is not inposed. The
appel  ant has been on attendance restriction for a nunber of
years; she was formally disciplined |ast year for the sane
m sconduct; her Merit Sal ary Adjustnment has been deni ed; she
has been formally and informally counseled--all to no avail.

For the above reasons, the penalty of 10 percent
reduction in salary for 3 nonths should be sustai ned.

Xk * % %

VWHEREFORE | T IS DETERM NED that the 10 percent reduction

in salary for 3 nonths taken by respondent against Letitia

Renee Allen effective January 10, 1994, is hereby
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sust ai ned wi t hout nodification.
Xk % % %
| hereby certify that the foregoing constitutes ny
Proposed Decision in the above-entitled matter and | reconmend
its adoption by the State Personnel Board as its decision in
t he case.

DATED: August 31, 1994.

MARY C. BOWAN
Mary C. Bowran, Adm nistrative Law
Judge, State Personnel Board




